1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


Case 3:14-cr-00196-CRB Document 1182 Filed 12/08/15 Page lot 4 


J. TONY SERRA #32639 
CURTIS L. BRIGGS #284190 
TYLER SMITH #289188 
506 Broadway 
San Francisco CA 94133 
Telephone: 415/986-5591 

Attorneys for Defendant 
KWOK CHEUNG CHOW 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 


UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

KWOK CHEUNG CHOW, 

Defendant . 

Date: 12/8/15 
Time: 8:30 AM 
Dept: Hon. Charles Breyer 


14-CR-196-001-CRB 

EMERGENCY OFFER OF PROOF TO 
PERMIT QUESTIONING ON UCE 
4599' S COMPLIANCE WITH FBI 
AND DOJ POLICIES REGARDING 
UNDERCOVER OPERATIONS; OFFER 
OF PROOF TO PERMIT FURTHER 
QUESTIONING AS TO FINANCIAL 
/ ACCOUNTING. 


On December 7, 2015, defense counsel was precluded from 
questioning UCE 4599 regarding his compliance with the Attorney 
General Guide on Domestic FBI Operations (AGG) and the Domestic 
Investigation Operations Guide (DIOG). Defense counsel seeks 
leave from the Court to question on the following subject 
matters : 

1) Wether this UCE was in Compliance with DIOG 
guidelines in this operation; 

2) Why the agent has no recollection or documentation 
regarding his participation, or lack thereof, in mandatory 
testing administered to all FBI agents in 2008-2009 upon 
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the implementation of the DIOG; 

3) This agents potential involvement in a cheating scandal 
involving FBI D.C. management and numerous unidentified FBI 
field offices pertaining to the DIOG exam. 

4) Wether this agent's documentation of cash payments was 
in compliance with DIOG and UCE 4773' s involvement with 
those cash payments to Chow (in light of second Silk Road 
investigation agent being sentenced for money laundering 
yesterday, December 7, 2015). 

In certain respects, the FBI itself relies on defense 
counsel to challenge its agents as to their compliance with 
their procedures. Leading up to 2008, the DIOG was 
controversial among Congress members because it removed the need 
for a predicate crime before operations could be launched on 
home soil. In other words, the DIOG made some Americans nervous 
because it removed the requirement for an articulable factual 
basis that crime was underfoot. In 2008, FBI General Counsel 
Valerie Caproni acknowledged to Congress that part of the 
oversight on FBI compliance with civil liberties "comes 
naturally in an adversarial system for those investigations that 
ripen into prosecutions." 1 

She also testified that the guidelines would not take 
effect until the FBI had conducted "comprehensive training to 
ensure that [FBI] personnel understand these new rules and will 


https : //www. f bi . gov/news/testimony/at tor ney- general -gu 
idelines - f or -domes tic -fbi- operations 
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be ready to apply them in their operations." 2 

On cross examination UCE 4599 testified that he did not 
recall undergoing any DIOG training prior to 2011 although he 
recalled two exams. Defense counsel reviewed his training 
documents and did not see a DIOG training or exam score prior 
to 2011. The DIOG was implemented in 2008 and this 
investigation was allegedly started in 2010. Since the DIOG is 
about lawful law enforcement methods and civil liberties, it 
would ensure Chow's Due Process rights to be permitted to 
inquire as to wether the DIOG was complied with particularly in 
regard to the undercover operation that was focused on him with 
no predicate offense. 

The Court should be aware and the record should reflect 
that due to public outcry as to how the FBI was treating 
Muslim-Americans under the DIOG, the DIOG was changed in 2011. 
Since much information has yet to be disclosed by the FBI 
regarding the 2008-present time period and the DIOG operations 
in, for example, San Francisco's Chinatown, this should be an 
area where defense counsel should be permitted to question so 
as to develop a potential appellate record. 

Finally, defense counsel requests leave to inquire in more 

2 Investigation of Allegations of Cheating on the FBI's 
Domestic Investigations and Operations Guide (DIOG) 
Exam attached as Exhibit A (Executive Summary Only). 
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detail (only if necessary pending review of the daily 
transcript) as to financial accounting of this operation. The 
second Silk Road investigation agent was sentenced to seventy 
one months yesterday by Judge Seaborg. Financial misconduct 
happens and it is committed at the hands of federal agents on a 
routine basis. It should not be a source of annoyance or 
inconvenience to permit questioning on financial accounting 
measures when it is probative on an agents ability to perform, 
recollect, and his credibility; and in the grand scheme of 
things it is an area of financial loss from undercover 
operations all the time. The agent testified that there was no 
chain of evidence or custody to ensure taxpayer funds were not 
diverted into his pocket, nor was there any procedure used to 
ensure Chow was handed an envelope with the amount of money in 
it that UCE 4599 alleged. 

Respectfully submitted, 

S/ CURTIS L. BRIGGS 

J. Tony Serra 
Curtis L. Briggs 
Tyler R. Smith 
Attorneys for Raymond Chow 
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